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No. 13, 359 


APPELLANT’S STATEMENT 
OF QUESTION PRESENTED 


After verdict and judgment for the plaintiff in a personal 
injury action, the defendant filed a timely motion tar judgment 
notwithstanding the verdict. A timely written motion for a 

i 

new trial was not served. Notwithstanding, the trial judge, 
sua sponte , granted a new trial, though more thari ten days 
had elapsed since entry of judgment. 

The question is whether the trial judge may' in the exer¬ 
cise of a discretion, grant a new trial when the p9st-verdict 

movant elects to rely exclusively on a motion for'judgment 

| 

notwithstanding the verdict. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit j 


No. 13,359 


CHARLES JACKSON, 


Appellant 


WILSON TRUCKING CORP. , 
A Corporation, 


and 

ROY S. REXRODE, 


Appellees 


APPEAL FROM THE UNITED STATES DISTRICT ^OURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an action for personal injuries seeking damages in excess 

i 

of $3,000.00. The United States District Court for thb District of Colum- 

j 

bia took jurisdiction over this case pursuant to Title l^L, Sec. 306 of the 

i 

District of Columbia Code (1951) (Appellant App. 1). After trial below 
the case was submitted to the jury which returned a verdict in the amount 
of $7, 500.00 for the plaintiff (appellant). This Court has jurisdiction 
over this appeal under Title 28, U.S.C., Sec. 1291. j 
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STATEMENT OF CASE 


This is a personal injury suit tried by a jury, which returned a ver 
diet for plaintiff (appellant) in the amount of $7, 500.00 (Appellant App. 

3, 4). Judgment was entered on January 31, 1956 (Appellant App. 3,4), 
the day of the verdict. 


Within ten days after reception of the verdict, appellee moved for 
judgment notwithstanding the verdict pursuant to Federal Rule of Civil 
Procedure 50(b). (Appellant App. 4) 


Points and authorities in opposition to the motion for judgment not¬ 
withstanding the verdict were filed and the motion and opposition thereto 
came on for hearing before the trial judge on March 12, 1956, more than 
thirty days after verdict and judgment. 


At the hearing appellee announced that the failure to file a motion 
for a new trial in the alternative was deliberate and intentional (Appellant 
App. 7, Tr. 8). Despite this avowed election to rely exclusively on the 
motion for judgment notwithstanding the verdict, the trial judge indicated 
he would grant a new trial since he did not believe judgment notwithstand¬ 
ing the verdict was warranted (Tr. 14). Whereupon the court’s attention 
was called to the fact that a timely written motion for new trial had not 
been served and that the court lacked jurisdiction to grant a new trial under 
the circumstances (Tr. 14). The trial judge requested further memoranda 
on the question of his jurisdiction and memoranda were filed (Tr. 14, 15). 


A hearing was again held on March 28, 1956, at which time the trial 
judge ordered a new trial, assigning as his oral reason therefor that the 
granting of a new trial was the lesser relief permitted [to be granted”] 
under a motion for judgment notwithstanding the verdict served pursuant 
to Rule 50(b), Federal Rules of Civil Procedure (Tr. 28). At the same 
time, the trial court denied the motion for judgment notwithstanding the 
verdict (Appellant App. 5). 
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Within five days thereafter the appellant filed a ijnotion to set aside 
the grant of a new trial on the ground that the trial court lacked jurisdic- 

I 

tion to so act. This motion was denied (Appellant App|. 5, 6). 

RULES INVOLVED 

I 

Rule 50, Federal Rules of Civil Procedure. 

7 i 

i 

Motion For a Directed Verdict 

— 

a. When Made: Effect . A party who moves for a 
directed verdict at the close of the evidence offered by 
an opponent may offer evidence in the event that the mo¬ 
tion is not granted, without having reserved the right so 
to do and to the same extent as if the motiod had not been 
made. A motion for a directed verdict whiih is not granted 
is not a waiver of trial by jury even though dll parties to 
the action have moved for directed verdicts;. A motion for 
a directed verdict shall state the specific ground therefor. 

b. Reservation of Decision on Motion.j Whenever 

- 

a motion for a directed verdict made at the; close of all the 
evidence is denied or for any reason is not granted, the 
court is deemed to have submitted the actidn to the jury 
subject to a later determination of the legal questions 
raised by the motion. Within 10 days after; the reception 
of a verdict, a party who has moved for a directed ver¬ 
dict may move to have the verdict and any judgment en¬ 
tered thereon set aside and to have judgment entered in 
accordance with his motion for a directed Verdict; or if 
a verdict was not returned such party, within 10 days 
after the jury has been discharged, may move for judg¬ 
ment in accordance with his motion for a directed verdict. 

A motion for a new trial may be joined witli this motion, 
or a new trial may be prayed for in the alternative. If 
a verdict was returned the court may allo^V the judgment 
to stand or may reopen the judgment and either order a 
new trial or direct the entry of judgment a$ if the re¬ 
quested verdict had been directed. If no verdict was 
returned the court may direct the entry of judgment as 
if the requested verdict had been directed 6r may order 
a new trial. 

i 

i 

I 

i 


i 
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Rule 59, Federal Rules of Civil Procedure. 

New Trials; Amendment of Judgments 

a. Grounds. A new trial may be granted to all or 
any of the parties and on all or part of the issues (1) in 
an action in which there has been a trial by jury, for any 
of the reasons for which new trials have heretofore been 
granted in actions at law in the courts of the United States; 
and (2) in an action tried without a jury, for any of the rea¬ 
sons for which rehearings have heretofore been granted in 
suits in equity in the courts of the United States. On a mo¬ 
tion for a new trial in an action tried without a jury, the 
court may open the judgment if one has been entered, take 
additional testimony, amend findings of fact and conclusions 
of law or make new findings and conclusions, and direct 
the entry of a new judgment. 

b. Time for Motion . A motion for a new trial shall 
be served not later than 10 days after the entry of the 
judgment. 

c. Time for Serving Affidavits . When a motion for 
new trial is based upon affidavits they shall be served 
with the motion. The opposing party has 10 days after 
such service within which to serve opposing affidavits, 
which period may be extended for an additional period 
not exceeding 20 days either by the court for good cause 
shown or by the parties by written stipulation. The court 
may permit reply affidavits. 

d. On Initiative of Court. Not later than 10 days after 
entry of judgment the court of its own initiative may order 
a new trial for any reason for which it might have granted 
a new trial on motion of a party, and in the order shall 
specify the grounds therefor. 

e. Motion To Alter or Amend a Judgment . A motion 
to alter or amend the judgment shall be served not later 
than 10 days after entry of the judgment. 


STATEMENT OF POINTS 


1. The trial court was without jurisdiction to oibder a new trial 
in the absence of a timely written motion made pursuant to Rule 50 and 
59, Federal Rules of Civil Procedure, and when more than ten days had 

i 

elapsed since the entry of judgment. 

i 

2. The trial court erred in not setting aside the order of a new 

trial since the order was entered more than ten days after judgment and 

j 

did not specify the grounds therefor. 

i 

i 

i 

SUMMARY OF ARGUMENT ! 

I 

The motion for judgment notwithstanding the vetdict and the motion 

l 

for new trial are separate and distinct. Each motion^ as Rule 50(b), 

I 

Federal Rules of Civil Procedure, recognizes, has it£ own office. 

i 

The motion for judgment notwithstanding the verdict filed in this 

i 

i 

case pretended to nothing more. The appellees (defendants) moved for 

i 

judgment on the ground that there was no substantial evidence of defen¬ 
dants’ negligence. This motion was denied. Rule 50(b) permitted the 
post-verdict movant to joint a motion for new trial with his motion for 
judgment or to pray for a new trial in the alternative.! His failure to do 

I 

so foreclosed action by the trial judge unless he acted on his own initia¬ 
tive within ten days of verdict as provided by Rule 59|(d). 

i 

i 

Rule 59, among other things, sets forth the requirements of a motion 

I 

for new trial. To suggest that the order of a new trill is the lesser relief 

j 

permitted on a motion for judgment notwithstanding the verdict is at vari- 

i 

ance with the separate treatment given both motions tyy the Rules. 

i 

i 

The trial court, in the absence of a timely written motion for a new 
trial, did not have before him anything to decide except the motion for 
judgment notwithstanding the verdict. More than ten days had passed 

I 
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during which the court could order a new trial on his own initiative. Ac¬ 
cordingly, the trial court lacked jurisdiction to order a new trial, and his 
action in so doing is a nullity. 


ARGUMENT 

I 

THE MOTION FOR JUDGMENT NOTWITHSTANDING THE 
VERDICT STANDING ALONE DOES NOT PERMIT THE 
GRANT OF A NEW TRIAL WHEN MORE THAN TEN DAYS 
HAVE PASSED SINCE VERDICT AND JUDGMENT. 

Rule 50(b), Federal Rules of Civil Procedure, recognizes the sepa¬ 
rate legal quality of the motion for judgment and the motion for a new 
trial. It permits the filing of a motion for judgment in the absence of a 
motion for a new trial or the filing of both motions jointly or a motion 
for new trial in the alternative. 

’’Each motion as the rule recognizes, has its own 
office. The motion for judgment cannot be granted un¬ 
less, as a matter of law, the opponent of a movant failed 
to make a case and therefore a verdict in movant’s favor 
should have been directed. The motion for a new trial 
may invoke the discretion of the court insofar as it is 
bottomed on the claim that the verdict is against the 
weight of the evidence, that the damages are excessive, 
or that, for other reasons, the trial was not fair to the 
party moving; and may raise questions of law arising 
out of alleged substantial errors in admission or re¬ 
jection of evidence or the instructions to the jury. ” 

Montgomery Ward & Co. v. Duncan, 311 U.S. 243, 

25 T 

It would seem clear, without further discussion, that, absent a 
timely written motion for a new trial, the trial court is confined to the 
motion for judgment notwithstanding the verdict and that the latter motion 
requires only that the court consider whether appellant (plaintiff) failed 
to make a case. If the trial court had granted the motion for judgment 
n .o. v. and on appeal this court reversed, it would do so without re¬ 
manding in the absence of a motion for a new trial below. This is 



4 


•4 


precisely what happened in Simmonds v. Capital Transmit Co. , 79 U.S. 
App. D.C. 371, 147 Fed. 2d 570. If, in the Simmonds case, there had 


» 


r> 


been a motion for a new trial pending in the court below, this court 
would have remanded for disposition of the motion for ^ new trial as it 

i 

clearly indicated ibid p. 571. Accord, Pessagno v. Eiiclid Inv. Co ., 

72 U.S. App. D.C. 141, 112 F. 2d 577. j 

i 

I 

To assert that the motion for judgment n. o. v., though denied, per- 

I 

mits the lesser relief of a new trial is directly contrary to the result in 

I 

Simmonds v. Capital Transit, supra, Montgomery Wajrd v. Duncan, 
supra, and Pessagno v. Euclid Inv. Co., supra. 


n 

I 

THE TRIAL COURT ORDERED A NEW TRIAL ^ITHOUT 
SPECIFYING THE GROUNDS THEREFOR MORE THAN 
TEN DAYS AFTER JUDGMENT AND WAS, THEREFORE, 

IN THE ABSENCE OF A TIMELY WRITTEN MOTION, A 
NULLITY. 

i 

j 

Freid v. McGrath, 76 U.S. App. D.C. 388, 133! Fed. 2d 350 (1942), 

carefully discusses and analyzes the meaning and import of Paragraph (d) 

! 

of Rule 59. 

i 

I 

Though the Freid case is concerned with the gr^.nt of a new trial 
for grounds not asserted in the motion for a new trial jtimely filed, the 
conclusion reached by the majority is directly and completely disposi¬ 
tive of the issue of the trial court’s jurisdiction in theicase at bar to enter 
an order granting a new trial in the absence of a proper motion and where 
more than ten days have gone by since verdict and judgment. 

I 

j 

Justice Miller’s summary in the Freid case is nhore than applicable 

I 

when confronted as we are here with neither a written motion for a new 

i 

i 

trial nor the ten days or less required before the trial court can act sua 

i 

sponte. We can scarcely improve upon the language df Justice Miller 


when he stated: 
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"If the judge who presided at a trial is not suf¬ 
ficiently persuaded of the need for a new trial so that 
he acts within ten days following the entry of judgment - 
which may occur some time after the submission of the 
case - then the rule specifies that he may not thereafter 
act, of his own initiative, to require a new trial. Natural¬ 
ly, he must have additional time within which to act upon 
a motion for a new trial, because the time for serving 
such motion is also ten days. But this constitutes no 
reason for extending indefinitely the time within which 
he may act of his own initiative. To permit him to do 
so would emasculate Rule 59(d), and defeat its salu¬ 
tary purpose. We would have no power so to amend 
the rule, even if we should believe that its purpose was 
not salutary." 

Notwithstanding the clarity of the language of Rules 50 (b) and 59(d), 
the appellee has argued below that Cone v. West Virginia Pulp & Paper 
Co ., 330 U.S. 212 (1947) stands for the proposition that a timely motion 
for judgment notwithstanding the verdict permits a trial judge in the exer¬ 
cise of a discretion, to order a new trial even if more than ten days have 
elapsed since verdict and judgment. 

Cone v. West Virginia Pulp & Paper Co ., supra , concerned itself 
exclusively with the question of whether a party’s failure to make a motion 
in the District Court for judgment notwithstanding the verdict, as permit¬ 
ted by Rule 50 (b), precluded an appellate court from directing entry of 
such a judgment. The losing party in the trial court had moved for a 
new trial. This motion was denied. The Circuit Court of Appeals directed 
that judgment be entered for the losing party. ( West Virginia Pulp & 

Paper Co. v. Cone , 4 Cir., 153 F. 2d 576) The Supreme Court revers¬ 
ing, with Justice Black speaking for a unanimous court, stated: 

"The respondent failed to submit a motion for judg¬ 
ment notwithstanding the verdict to the trial judge in 
order that he might exercise his discretionary power to 
determine whether there should be such a judgment, a 
dismissal or a new trial. In the absence of such a mo¬ 
tion we think the appellate court was without power to 
direct the District Court to enter judgment contrary 
to the one it had permitted to stand. ” 



Clearly the Court in the Cone case limited itself to the facts before 
it and the simple issue raised by the facts. All references in Cone to an 
,T exercise of discretion” by the trial judge must be viewed in the light 
of the motion for new trial made there by the losing patrty. Absent a 
timely motion for judgment notwithstanding the verdict;, the trial judge 
is confined to the motion for new trial. Isn T t this sufficient authority for 

i 

the converse proposition ”absent a timely written motion for new trial, 
the trial judge is confined to the motion for judgment notwithstanding the 
verdict”? Rule 50(b) permits both motions before it allows the trial judge 
to exercise its discretion in choosing the relief to be given. The Rule, 
if it were intended to mean what appellee says Cone means, could well 
have eliminated the sentence therein permitting a motion for new trial. 


If we must look further for the true meaning and import of the Cone 

! 

case, Johnson v. New York, New Haven & Hartford R[ Co., 344 U.S. 

i 

48 (1952) clearly provides the answer. There again, Justice Black, 
speaking for the majority, stated at p. 53: 

• I 

’’This requirement of a timely application fqr judgment 
after verdict is not an idle motion. This verdict solves 
factual questions against the post verdict mpvant and 
thus emphasizes the importance of the legal issues. 

The movant can also ask for a new trial either for er ¬ 
rors of law or on discretionary grounds. The require¬ 
ment for timely motion after verdict is thu^ an essen¬ 
tial part of the rule, firmly grounded in principles of 
fairness. See Cone v. West Virginia Pulp & Paper Co., 
supra (330 U.S. at 217, 218).” (Emphasis isupplied) 


It is true that Johnson is concerned with the presence of a motion for new 
trial and the absence of a motion for judgment n. o. v. \ and therefore re- 

j 

sembles Cone in this respect. Nonetheless, Johnson makes the point 
forcefully that 

’’Rule 50(b) as written and as construed by us is not 
difficult to understand or to observe. Rewriting the 
rule to fit Counsel’s unexpressed wants an^ intentions 
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would make it easy to reintroduce the same type of 
confusion and uncertainty the rule was adopted to 
end." (ibid 53) 

It is true, as appellee contended below, that Cone and Johnson 
never said, in so many words, that a trial judge did not have the dis¬ 
cretionary power to grant a new trial when the movant asked only for 
judgment n. o.v. It is likewise true that no Circuit Court has consid¬ 
ered a case with the question presented as crystal clear as it is in the 
case at bar. However, the Court of Appeals, Tenth Circuit, has, in 
at least two recent instances since Cone , decided that where both motions 
were presented the trial judge committed error in granting a new trial 
on grounds not advanced in the written motion for new trial. The trial 
judge had, in both instances, acted after ten days had elapsed since ver¬ 
dict and judgment. Bailey v. Slentz, 10 Cir., 189 F. 2d 406 (1951); 
Kanatser v. Chrysler Corp ., 10 Cir., 195 F. 2d 104, 199 F. 2d 610 
(1952), cert, denied 344 U.S. 921. 

Surely, if Cone v. West Virginia Pulp & Paper Co ., supra , were 
in tune with appellee’s position then the Tenth Circuit Court of Appeals, 
completely ignoring Cone as it did, has committed error. By the same 
token, if the trial judge has the discretionary power to order a new trial 
when there has been a motion for judgment n. o. v. without a separate or 
accompanying motion for new trial, then the trial judge in Bailey v. Slentz, 
supra , and Kanatser v. Chrysler Corp ., supra, could well have ignored 

the timely written motion for new trial filed in both cases and ordered 

! 

new trials as a proper exercise of its discretionary power under Rule 
50(b). If this result is approved, then a post-verdict movant could be 
taking unnecessary risks by filing and serving a motion for a new trial 
along with a motion for judgment n. o. v., either as a separate motion 
or in the alternative. To do so would mean being confined to the grounds 
set out in the motion. To omit filing the motion for new trial, as was 
done here by design, would be protective for two reasons. One would 
be to keep the opponent of movant in the dark as to the grounds to be 
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argued, and the second would permit the trial judge free rein in his choice 

I 

of ground without the chafing restrictions of a written motion containing 
specific grounds binding on the trial judge. Obviously the trial courts and 
counsel for opponents of the movant were intended by the Rules to have 

i 

some indication in advance of argument of the ground^ relied on by the 
movant. The failure in the instant case to serve the motion for new trial 
is a waiver pure and simple. It was so held in Moomaw v. Reading Co. , 

E.D. Pa., 66 F. Supp. 636 (1946), affirmed per curihm 3 Cir. 156 F. 

i 

2d 678; Taylor v. Reading Co., E.D. Pa., 83 F. Supp. 804, 806 (1949). 1 

In Moomaw v. Reading Co ., supra , the trial judge stated: 

"The motion before the court is not filed in the alterna¬ 
tive in which a motion for new trial may bej sought under 
Rule 50 of the Federal Rules of Civil Procedure, 28 
U.S.C.A. following Section 723c, so that the sole mat¬ 
ter before the court is as to whether the coiirt should 
enter a judgment in defendant’s favor irrespective of 
the verdict of the jury in Plaintiff’s favor.’! 


i 

The foregoing statement is in complete accord with the language in Mont- 

1 

j 

gomery Ward v. Duncan, supra , ibid 251: 


’’The Rule contemplates that either party t<p the action 
is entitled to the trial judge’s decision on both motions 
if both are presented . ” (Emphasis supplied) 


Appellee has said in his motion to dismiss the present appeal, that he does 

! 

not disagree with the rule which says movant is entitled to the trial judge’s 

-i— 

decision on both motions if both are presented but thdt this does not go to 
the discretionary power of the trial judge to grant a hew trial where only 
a motion for judgment n. o. v. is before him. We submit that Rule 59(d) 
restricts the trial judge, when acting sua sponte, to the ten-day period 

i 

after judgment. We further submit that any discretionary power of the 
trial judge to order a new trial is limited by Rule 59 (d) to a ten-day 
period after judgment. Moreover the order granting the new trial must 


" i 

Decided two years after Cone v. West Virginia Pulp & Paper Co., supra t 
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specify the grounds therefor. The order we are concerned with here 
omits to do so and is fatally defective for that reason alone. National 
Farmers Union Auto and Casualty Co . v. Wood , 10 Cir. 207 F. 2d 
659. 


CONCLUSION 

The order granting a new trial should be set aside with directions 
to reinstate the verdict and judgment in plaintiff’s favor. 

Respectfully submitted, 

HYMAN SMOLLAR 

Wyatt Building 
Washington 5, D. C. 

Attorney for Appellant 
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APPENDIX FOR APPELLANT 


PLEADINGS AND DOCUMENTARY EVIDENCE 

j 

_ i 

— i ■ 

I 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA ! 

I 

31 [Filed Jan. 11, 1954] j 

CHARLES JACKSON ' j 

78 Eye Street, N. W. ) 

Washington, D. C., x 

Plaintiff, ' 

vs. ) Ciyil Action No. 104- ? 54 

i 

WILSON TRUCKING CORP., a corporation, ) j 

Waynesboro, Virginia, ^ j 

and x 

ROYS. REXRODE , 

200 James Avenue ' 

Waynesboro, Virginia, ) 

Defendants. j j 

Director of Vehicles and Traffic x 

Washington, D. C v 

Resident Agent of Defendants ) 

! 

I 

COMPLAINT FOR PERSONAL j 
INJURIES j 

1. The amount in controversy in this case exceeds $3, 000. 00 and 

jurisdiction is granted to this Court by Section 301, jritle 11, District of 
Columbia. ! 

i 

2. On September 12, 1952, the defendant, Wilson Trucking Corp., 

a corporation, owned and the defendant, Roy S. Rex^ode, operated a truck 

l 

and trailer west on New York Avenue at or near its intersection with First 

| 

Street, Northeast in the District of Columbia. The defendants approached 
and entered said intersection at an excessive rate of speed, failed to keep 

i 

their motor vehicle under proper control or keep a proper lookout, failed 

i 

to give the right of way to plaintiff and otherwise in Violation of the traffic 

I 

regulations of the District of Columbia and in a careless and negligent man- 

ner caused their said motor vehicle to strike and collide with the plaintiff, 

i 


i 



Charles Jackson, who was then and there a pedestrian at the aforesaid 
intersection. 

32 3. As a result of the negligence aforesaid, the plaintiff suffered 

a brain concussion, a comminuted fracture of the right femur, multiple 
lacerations and contusions to the head and face and injuries of a perma¬ 
nent character and was and will in the future be prevented from trans¬ 
acting his business and carrying on his normal duties, suffered and will 
in the future suffer great pain of body and mind. As a further result of 
the negligence of the defendants the said plaintiff was caused and will in 
the future be caused to expend monies and to incur expenses for medical 
attention and hospitalization. 

WHEREFORE, plaintiff demands judgment: 

(1) In the sum of Thirty-five Thousand ($35, 000. 00) Dollars. 

(2) For the costs of this action. 

/s/ Hyman Smollar 

Attorney for Plaintiff 
1625 K Street, N.W. 
Washington, D. C. 

Plaintiff demands a trial by jury. 

/s/ Hyman Smollar 


33 [Filed Feb. 3, 1954] 

ANSWER 
First Defense 

The complaint fails to state a cause of action upon which relief can 
be granted. 

Second Defense 

1. The defendants admit that a collision occurred on September 12, 
1952 between the plaintiff and truck owned by the defendant, Wilson Trucking 
Corporation, and driven by the defendant, Roy S. Rexrode, on New York 
Avenue at its intersection with First Street, N. E., in the District of Co¬ 
lumbia. 
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I 
i 

I 

i 
i 

I 

2. The defendants are without knowledge or information sufficient 

to form a belief as to the truth of the allegations of injury and damage in 

l 

the complaint. 

i 

3. The defendants deny that the said injuries arid damages, if any, 

j 

were the result of any negligence on their part. 

4. The defendants deny each and every other allegation of the com- 

| 

plaint not herein specifically answered. 

34 Third Defense 

" “ i 

The injuries, if any, suffered by the plaintiff at: the time and place 
mentioned in the complaint were the result of his own! negligence and care¬ 
lessness and/or contributory negligence and carelessness. 

Fourth Defense 

i 

The injuries, if any, suffered by the plaintiff at the time and place 
mentioned in the complaint were the result of the inteintional malicious and 

i 

unlawful action of a person or persons not party to thts complaint. 

HOGAN & RARTSON 

by /s/ George D. Horning, Jr. 

i 

/s/ Francis L. Casey 

Attorneys for Defendants 

i 

(Certificate of Service) 


35 [ Filed Jan. 31, 1956] 

VERDICT AND JUDGMENT j 

This cause having come on for hearing on the 26th day of January, 
1956, before the Court and a jury of good and lawful persons of this dis¬ 
trict, to wit: (list of names of jurors) who, after having been duly sworn 

to well and truly try the issues between Charles Jackson, plaintiff and 

i 

Wilson Trucking Corp. and Roy S. Rexrode, defendants, and after this 

cause is heard and given to the jury in charge, they ijipon their oath say 

! 

this 31st day of January, 1956, that they find the issues aforesaid in 
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favor of the plaintiff and that the money payable to- him by the defendants 
by reason of the premises is the sum of Seven thousand and five hundred 
($7500.00) Dollars. 

WHEREFORE, it is adjudged that said plaintiff recover of the said 
defendants the sum of Seven thousand five hundred ($7500.00) Dollars 
together with costs. 

HARRY M. HULL, Clerk 
By /s/ Irene B. Burroughs, Deputy Clerk 

By direction of 

Judge /s/ Jas. W. Morris 


36 [Filed Feb. 8, 1956] 

DEFENDANTS’ MOTION FOR JUDGMENT NOT¬ 
WITHSTANDING THE VERDICT 

Come now the defendants and move the Court, pursuant to Federal 
Rule of Civil Procedure 50(b), that the verdict and judgment in plaintiff’s 
favor entered herein be set aside and that judgment in favor of defendants 
be entered. The grounds of the motion are that there was no substantial 
evidence of negligence shown on the part of defendants and that as a mat¬ 
ter of law plaintiff is barred from recovery by his own contributory neg¬ 
ligence. 

HOGAN & HARTSON 


(Certificate of Service) 


by /s/ Frank F. Roberson 

Attorneys for defendants 


37 [ Filed Mar. 29, 1956] 

ORDER 

I 

This cause came on to be heard on defendants’ tnotion that the ver¬ 
dict and judgment in plaintiff’s favor be set aside andi that judgment in favor 

i 

of defendants be entered, and upon consideration of the same, and the 
arguments of counsel, it is by the Court this 29th day of March, 1956, 

ORDERED, (1) that the verdicts and judgments'in plaintiff’s favor 

| 

entered herein on January 31, 1956 be and hereby arfe set aside 

I 

(2) that the defendants’ motion thaj; judgment be entered 

herein in their favor be and hereby is denied and a new trial is hereby 

i 

granted. 

/s/ J. W. fylorris 
J u d|g e 

(Service) 


38 [ Filed April 2, 1956] 

MOTION OF PLAINTIFF TO SET ASIDE THE 

i 

GRANT OF A NEW TRIAL ON THE GROUND 
OF WANT OF JURISDICTION ! 

Now comes the plaintiff through his attorney aid moves the Court 
to set aside that portion of the order heretofore entered on March 29, 
1956, which grants a new trial to defendant, and for reasons therefor 


states: 

i 

1. No timely motion for new trial was ever filed in this cause; 

2. The time in which the Court could act on its own initiative has 

i 

i 

expired, and 

3. For such other and further reasons as appear in memoranda 

I 

heretofore filed on the question of the jurisdiction o^ this Court to grant 

a new trial in the absence of a timely motion filed. ! 

i 

/s/ Hyman Smollar 

Attorney for Pl|aintiff 
* * * 


6 

41 [ Filed April 9, 1956] 

ORDER 

This cause coming on to be heard on the motion of plaintiff to set 
aside the grant of a new trial on the ground that this Court lacked juris¬ 
diction in the absence of a timely written motion for a new trial, and 
for the further reason that more than ten days had passed within which 
the Court could act on its own initiative; the Court being fully advised in 
the premises, it is 

ORDERED, that the motion of plaintiff to set aside the grant of a 
new trial is denied. 

/s/ Jas. W. Morris 
Judge 

April 9, 1956. 


42 [Filed April 11, 1956] 

NOTICE OF APPEAL 

Notice is hereby given this 11th day of April, 1956, that Charles 
Jackson, Plaintiff, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the order of this Court entered on the 29th 
day of March, 1956, and from the order of this Court entered on the 9th day 
of April, 1956, in favor of Defendants and against said Plaintiff. 

/s/ Hyman Smollar 

Attorney for Plaintiff 
♦ * * 

Notify 

Frank F. Roberson, Esq. 

* * * * 


I 



I 


1 [Filed May 18, 1956] 

EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

I 

! 

Washington! D.C. 

i 

Monday, M^.rch 12, 1956 

The trial in the above-entitled matter came on|for hearing before 

HONORABLE JAMES W. MORRIS, Judge, United States District Court, 

| 

commencing at 10:30 o'clock, a. m. * * j * 

2 PROCEEDINGS j 

j 

♦ * * * * ! * * 

l 

8 MR. ROBERSON: * * * Ordinarily in these cases I ask for 

a new trial in the alternative. I haven't asked it here, because I don't 

i 

think it would be adequate relief. 

j 

* * 4c 4c * j * 4c 


I 

i 


| 

i 

i 

i 

I 

I 


i 

i 

i 

i 

i 

i 

i 

i 

i 









Question Presented 

The question presented is whether a timely motion under 
Federal Rule of Civil Procedure 50(b) requesting that the 
verdict and judgment be set aside and that judgment be 
entered in defendants’ favor authorizes, upon the setting 
aside of the verdict, award of a new trial rather than entry 
of judgment in defendants’ favor. 
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IN THE 


UNITED STATES COURT OF APPEALS 

For the District of Columbia Circuit 


No. 13,359 


CHARLES JACKSON, Appellant, 
v. 

WILSON TRUCKING CORP., and ROY S. REXRODE, 

Appellees. 


Appeal From the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLEES 


Counter-Statement of the Case 

Following a jury verdict in favor of a pedestrian plain¬ 
tiff (appellant), the defendants Wilson Trucking Company 
and its truck driver, Roy S. Rexrode (appellees) filed a 
motion under Federal Rule of Civil Procedure 50(b) 
requesting that plaintiff’s verdicts be set aside and that 
judgment be entered in favor of the defendants (Appellant 
App. 4). Grounds for the motion set forth were lack of 
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substantial evidence of negligence as to defendants and con¬ 
tributory negligence as a matter of law. 

At the argument on the motion Judge Morris announced 
his dissatisfaction with the verdict but said that his inclina¬ 
tion was to grant a new trial (Appellee App. 1, R. 8-9). 
Defendants’ counsel stated that he considered the award 
of a new trial within the Court’s discretion (Appellee App. 
1, 2, 3, R. 9, 10, 14). After subsequent argument and 
briefing of the question of the Court’s power to do so, a 
new trial was granted, the Court stating (Appellee App. 
4, R. 28): 

Inasmuch as the motion that was filed was filed timely, 
I feel that I have a discretion to grant the lesser 
remedy instead of the greater one. 

In this Court a motion to dismiss the appeal upon the 
grounds that an order granting a new trial was non- 
appealable because interlocutory only and that, in any 
event, the order was correct was denied “without prejudice 
to a renewal of said motion at the hearing of this case 
on the merits” (order of July 13, 1956). 

Rule Involved 

Federal Rule of Civil Procedure 50(b) provides in part: 

• • # Within 10 days after the reception of a verdict, 
a party who has moved for a directed verdict may move 
to have the verdict and any judgment entered thereon 
set aside and to have judgment entered in accordance 
with his motion for a directed verdict; * * •. A motion 
for a new trial may be joined with this motion, or 
a new trial may be prayed for in the alternative. If 
a verdict was returned the court may allow the judg¬ 
ment to stand or may reopen the judgment and either 
order a new trial or direct the entry of judgment as if 
the requested verdict had been directed. • • •. 


Summary of Argument 

A timely motion pursuant to F.R.C.P. 50(b) asking the 
Court to (1) set aside a verdict and (2) enter judgment in 
favor of defendant empowers the Court, after granting 
the first relief requested, to do what Rule 50(b) says as to 
the second request, namely “either order a new trial or 
direct the entry of judgment”. Obviously a lawyer 
believing his client entitled to judgment for lack of sub¬ 
stantial evidence to support a verdict and for contributory 
negligence as a matter of law wishes the judgment entered 
in his favor in preference to a retrial. Equally obviously, 
however, if the Court will not give full relief by entering 
judgment in favor of the lawyer’s client (the relief ex¬ 
pressly requested), the lawyer prefers and reasonably 
expects a new trial (relief impliedly requested) pursuant 
to the “either-or” authority under F.R.C.P. 50(b) rather 
than that the client lose the case. Where there is not 
substantial evidence to support a verdict, a fortiori the 
verdict is against the weight of the evidence and it would 
be needlessly laboring the obvious to lengthen the motion 
for post-trial relief to spell out such a plain proposition. 

F.R.C.P. 59, w T hich deals with aspects of motions for 
new trial unconnected with a motion for judgment notwith¬ 
standing the verdict, is not involved in this appeal. The 
new trial granted herein was not by the “court of its own 
initiative” under 59(d) but under 50(b), wiierebv a party’s 
request for judgment notwithstanding the verdict author¬ 
izes the court to “either order a new trial or direct the 
entry of judgment”. Since the new trial order entered 
herein (Appellant App. 5) w-as pursuant to the authority of 
50(b), it was unnecessary to “specify the grounds there¬ 
for”, a logical requirement for new T trials granted on the 
initiative of the Court under Rule 59(d) since in such cases 
counsel might not know what motivated the Court. By 
virtue of the two oral arguments had herein on the motion 
filed by defendants, plaintiff’s counsel knew from the 
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Court’s own lips that the contemplated new trial was for 
lack of substantial evidence to support the verdict. More¬ 
over, the form of the order was duly served upon plain¬ 
tiff’s counsel (Appellant App. 5, R. 37), and there was 
no objection as to form, either prior to its entry or in the 
motion made four days later to set aside grant of the new 
trial (Appellant App. 5). Accordingly, even if the tech¬ 
nical point were tenable, it would not be ground for 
reversal on this appeal. 

Argument 

1. A timely motion under Rule 50(b) for judgment not¬ 
withstanding the verdict empowers the trial court 
to grant the lesser relief of a new trial. 

Since Federal Rule of Civil Procedure 50(b) by its 
express terms empowers the trial court to “either order 
a new trial or direct the entry of judgment as if the 
requested verdict had been directed”, it is difficult to take 
seriously an argument that the Court cannot do so unless 
the motion seeking relief expressly asks for the lesser 
relief. There might be some force to a contention that 
where the moving party asks for a new trial, he is not 
seeking nor entitled to the greater relief of a judgment in 
his favor; but in the reverse factual situation, half relief 
is certainly better than no relief. However, it is in a 
case factually involving the request only for a new trial 
that the United States Supreme Court emphasizes the im¬ 
portance of Rule 50(b)’s “either-or” language. 

Thus, the holding in Cone v. West Virginia Paper Co., 
330 U.S. 212 (1947) is that where a party moves for a new 
trial, and fails to move for judgment notwithstanding the 
verdict under Rule 50(b), the Appellate Court is without 
power to direct entry of judgment in that party’s favor. 
In reaching this result the Court said, at 215: 

Rule 50(b) contains no language which absolutely 
requires a trial court to enter judgment notwithstand- 
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ing the verdict even though that court is persuaded that 
it erred in failing to direct a verdict for the losing 
party. The rule provides that the trial court “may 
reopen the judgment and either order a new trial or 
direct the entry of judgment as if the requested verdict 
had been directed. ’ ’ This ‘‘ either-or 1 ’ language means 
what it seems to mean, namely, that there are circum¬ 
stances which might lead the trial court to believe that 
a new trial rather than a final termination of the trial 
stage of the controversy would better serve the ends 
of justice. In short, the rule does not compel a trial 
judge to enter a judgment notwithstanding the verdict 
instead of ordering a new trial; it permits him to exer¬ 
cise a discretion to choose between the two alternatives. 
See Berry v. United States, supra, 452-453. 4 

The footnote number four reads in part as follows, at 216: 

The Advisorv Committee on Rules for Civil Procedure 
in commenting on Rule 50(b) stated that “A trial court 
or an appellate court in setting aside a verdict always 
has discretion, if justice requires it, to order a new 
trial, instead of directing the entry of judgment. Rule 
50(b) states that the court on a motion for judgment 
notwithstanding the verdict ‘may either order a new 
trial or direct the entry of judgment’ for the moving 
party.” Report of Proposed Amendments to Rules of 
Civil Procedure (1946) 66. See also New York Sym¬ 
posium on Federal Rules (1938) 283-284. 

The Supreme Court’s citation to the New York Sym¬ 
posium was to an explanation for lawyers of Rule 50(b) 
by Mr. William D. Mitchell, Chairman of the Advisory 
Committee which had prepared and submitted to the Su¬ 
preme Court of the United States, at its request, a draft 
of what became the Federal Rules of Civil Procedure. The 
explanation of Mr. Mitchell reads: 

Of course, the court does not have to grant the 
motion for judgment notwithstanding the verdict, even 
though he thinks the original motion for a directed 
verdict should have been granted. This rule particu¬ 
larly provides that he may grant a new trial where 


justice would be served by it; where, for instance, it 
is obvious that the defect in the proof of one side or 
the other is a thing that may be remedied at a new 
trial without perjury. 

The rule also provides that a motion for a new trial 
may be joined in the same motion with the motion 
for a directed verdict, in the alternative, so that you 
do not have to make successive motions. In your mo¬ 
tion for judgment notwithstanding the verdict, you 
may say, in the event that is denied you would like a 
new trial. This practice is made applicable even though 
the jury disagrees and returns no verdict. 

Appellant’s brief, p. 9, argues that Rule 50(b), “if it 
were intended to mean what appellee says Cone means, 
could well have eliminated the sentence therein permitting 
a motion for new trial.” But as Mr. Mitchell makes clear, 
Rule 50(b)’s reference to filing an alternative motion was 
intended to make clear that an attorney need not make 
successive motions. That sentence as to an alternative 
motion in the Rule is independent of the “either-or” sen¬ 
tence which is involved in the case at bar and cannot fairly 
be joined to it to amend the Rule to read, as plaintiff’s 
argument would require: 

“A motion for a new trial may be joined with this 
motion, or a new trial may be prayed for in the alter¬ 
native (and only when so joined) if a verdict was 
returned the court may allow the judgment to stand 
or may reopen the judgment and either order a new 
trial or direct the entry of judgment as if the requested 
verdict had been directed.” 

Appellant’s brief further argues, pp. 10-11, that the 
winning party in a trial court would be kept in the dark 
as to the grounds to be argued. But a motion for judgment 
under Rule 50(b) can only be made by “a party who has 
moved for a directed verdict” and it is clear from Rule 
50(a) that “a motion for a directed verdict shall state the 
specific grounds therefor.” Accordingly, the argument 
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based on possible surprise is without substance. The 
record will contain “the specific grounds” on which a 
motion for directed verdict was made and a prevailing 
party on that motion is fully apprised thereby that in the 
event of a post-trial motion for judgment notwithstanding 
the verdict, the reasons advanced in the first place for a 
directed verdict may impel the trial court to either enter 
judgment for his adversary or grant a new trial. 

Judge Pine had before him in Gillis v. Reicks, 7. F.R.D. 
205 (D.D.C. 1947), a motion to set aside a verdict and 
to enter judgment for defendant. A new trial was not 
requested although one of the grounds given in the motion 
was appropriate only to a motion for a new trial. In 
granting a new trial, the Court stated of Rule 50(b): 

This rule has recently received consideration by 
the Supreme Court, Cone v. West Virginia Pulp & 
Paper Co., 67 S.Ct. 752. In that case the Court points 
out that, when the trial judge believes the judgment 
on the verdict should not stand, the rule does not compel 
the entry of a judgment notwithstanding the verdict, 
but permits the granting of a new trial in the exercise 
of discretion, “with a fresh personal knowledge of the 
issues involved, the kind of evidence given, and the 
impression made bv the witnesses.” Moreover, this 
case recognizes “that there are circumstances which 
might load the trial court to believe that a new trial 
rather than a final termination of the trial stage of the 
controversy would better serve the ends of justice.” 

Believing the ends of justice would be better served 
by ordering a new trial herein, and, under the author¬ 
ity of the case above mentioned, an order granting a 
new trial will be entered. 

Professor Moore cites Gillis v. Reicks, supra , in support 
of the statement in 6 Moore, Federal Practice (2d ed. 
1953) 3851: 

In line with the position we have taken, the trial 
court may respond to a motion for judgment n.o.v. 
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by granting a new trial instead, even after ten days 
have elapsed from the entry of the judgment. The 
appeal time has been suspended, and the trial court 
should not be powerless to do substantial justice. 

As applied to the case at bar, Judge Morris, in reply to 
plaintiff’s argument that he was without power to grant 
a new trial, made it perfectly clear that rather than let 
stand the unjustified verdict which the jury had returned 
for plaintiff, he would grant judgment in favor of defend¬ 
ant. Thus, the following exchange between Court and 
plaintiff’s counsel occurred on the Rule 50(b) motion oral 
argument (Appellee App. 2, R. 10): 

Mr. Smollar: As I understand it, Your Honor, before 
we get into the question of whether the evidence sup¬ 
ports the verdict, my understanding of the rules is that 
he has ten days within which to file a motion for a 
new trial, or the court, within ten days, grant a new 
trial; but my understanding is the court loses juris¬ 
diction if he doesn’t, as far as the motion for a new 
trial. 

The Court: Do vou want me to grant a motion not- 
withstanding the verdict? 

Mr. Smollar: No, Your Honor. 

The Court: Well, that is what I will do if I can’t 
grant a motion for a new trial. 

Both the Cone and Gillis decisions are relied upon by 
the annotator for the statement in Annot. 97 L.Ed. 65, 
9S (1953): 

A question may arise as to whether, upon a motion 
for judgment notwithstanding the verdict, the court 
may grant a new trial, even though the movant did not 
ask for a new trial. Despite some intimations to the 
contrary, it seems that a new trial may be granted. 
It has been so held in Gillis v. Reic~ks . . . And this 
holding seems to be supported by the statements made 
by the Supreme Court in Cone v. West Virginia . . . 
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The authorities relied upon in Appellant’s brief are 
neither factually similar nor logically persuasive as against 
the express language of Rule 50(b), especially when the 
Rule is considered, as the Supreme Court has, in the light 
of the explanation given by the chairman of its drafting 
committee. Thus, no one doubts that a motion for a new 
trial is frequently, and even usually, upon grounds which 
would be inappropriate to a motion for judgment. Mont¬ 
gomery Ward <& Co. v. Duncan, 311 TJ.S. 243, 249 (1940) 
(which held only that grant of judgment n.o.v. does not 
operate as an automatic denial of an alternative motion 
for a new trial). 

Pessagno v. Euclid Inv. Co., 72 App. D.C. 141, 112 F. 
2d 577 (1940) merely holds that upon reversal of an 
erroneous grant of a motion for judgment notwithstanding 
the verdict where an alternative motion for a new trial 
had not been acted upon, the appellate court would remand 
with instructions to pass upon the alternative motion for 
a new trial. The case is not authority that in the absence 
of an alternative motion for a new trial, the trial court 
would not have power to grant a new trial in lieu of enter¬ 
ing the requested judgment notwithstanding the verdict. 

Similarly, the holding of Simmonds v. Capital Transit 
Co., 79 TJ.S. App. D.C. 371, 147 F. 2d 570 (1945), does 
not touch upon our case. There, the trial court erroneously 
granted defendant’s motion for entry of judgment in its 
favor notwithstanding the jury’s verdict. This Court 
stated that while the trial judge was correct in concluding 
that the evidence preponderated against plaintiff that was 
not the test on a motion for judgment n.o.v. and “since 
there was no motion, in the alternative, for a new trial, 
it follows that the judgment below must be reversed.” 
But this is not to say that had the trial court there granted 
a new trial rather than erroneously having entered judg¬ 
ment n.o.v., the appellate court would not have sustained 
that disposition of the motion for judgment notwithstand- 
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ing the verdict under Rule 50(b). Judge Morris, who tried 
the Simmonds case, when cited to it by plaintiff’s counsel 
in this case as being “dispositive” (Appellee App. 4, 
R. 23), responded (Appellee App. 4, R. 28): 

I never got that impression from the Simmonds 
case. In fact, at the very time it was rendered—true, 
it was informal—but the idea was that the trial judge 
could exercise his discretion in granting a new trial, 
but that he couldn’t grant a judgment notwithstanding 
the verdict under the conditions that obtain there with 
respect to what the evidence was. 

2. Since there was a timely motion under Rule 50(b) 
there is no requirement that the grant of a new trial 
thereunder should specify the grounds. 

The Court’s action taken herein was timelv, for in the 
Court’s own language (Appellee App. 4, R. 28): 

Inasmuch as the motion that was filed was filed 
timely, I feel that I have a discretion to grant the 
lesser remedy instead of the greater one. 

Therefore, the second section of appellant’s brief, de¬ 
voted to timeliness and non-specification of grounds, is 
beside the mark. Rule 50(b) contains its own time period 
of ten days for motions for judgment notwithstanding the 
verdict. That period is likewise the Rule 59 time limit for 
independent new trial motions and for those granted on the 
court’s initiative. Timeliness, being the same ten day 
period in all these types of post-trial actions, is not involved 
herein. Specification in the order of the grounds for grant 
of a new trial is required in Rule 59 only under subdivision 
(d) which deals with those granted on the initiative of the 
Court. Thus, it is stated in 6 Moore, Federal Practice 
(2d ed. 1953) 3873: 

When the court grants or denies a party’s motion for 
new trial the ground therefor may be ascertained 
from a perusal of the party’s motion, and thus, there 
is no express requirement that the court specify the 
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grounds upon which it is acting, although in practice 
the district judge will often do so. On the other hand, 
when the court acts on its own initiative, subdivision 
(d) requires that the court “in the order shall specify 
the grounds therefor.’’ 

Moreover, plaintiff knew in advance from perusal of the 
Rule 50(b) motion that the contentions were that (Appel¬ 
lant App. 4): 

* * * there was no substantial evidence of negligence 
shown on the part of defendants and that as a matter 
of law plaintiff is barred from recovery by his own 
contributory negligence. 

From the bench the basis for the Court’s ruling was made 
as follows (Appellee App. *( , R. 28) : 

But I do feel that the greater weight of the evidence 
is contrary to the verdict of the Jury, and that in all 
fairness and justice, a new trial should be granted. 

Counsel can therefore hardly contend that he was not 
advised of the ground upon which the Court acted. If he 
wished it specified in the order, he should have raised the 
point when served with a copy, and certainly when he 
filed the motion four days later to have the order set aside 
(Appellant App. 5). 

Appellant’s brief, p. 9, in support of the effort to place 
a narrow interpretation on Rule 50(b), cites the 5-to-4 
decision of Johnson v. Neiv York, N.H. 344 U.S. 

48 (1952) in which the majority ruled that a defendant, 
in order to have relief other than a new trial must not 
only ask that the verdict be set aside but must expressly 
move “to have judgment entered in accordance with his 
motion for a directed verdict.” The minority thought the 
decision would require that (p. 61): 

The redundant, omitted out of respect for a judge’s 
intelligence and professional competence, must always 
be spelled out. 
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One result of the rather hypertechnical majority holding 
has been the recommendation of a Rule 50(b) amendment 
by the Supreme Court’s Advisory Committee on Rules for 
Civil Procedure (See Report of Proposed Amendments, 
October 1955, pp. 50, 49) which: 

# * • safeguards the reasonable expectations of the 
lawyer without regard to a precise form of words. 

The proposed amendment is to add to the sentence on re¬ 
questing an alternative new trial in Rule 50(b): 

“and a motion to set aside or otherwise nullify a ver¬ 
dict or for a new trial shall be deemed to include a 
motion for judgment notwithstanding the verdict.” 

Both Johnson and Cone involve constructive or actual 
failure to ask for the greater relief, which can logically 
be construed to be a waiver of any reasonable expectation 
of receiving more than is requested. However, the present 
situation of timely application for the greater relief carries 
as a corollary the reasonable expectation that lesser relief 
than that expressly asked may be awarded under Rule 
50(b)’s express “either-or” language. 

Cases cited by appellant’s brief are not persuasive that 
Rule 50(b)’s “either-or” language means something less 
than it says. Freid v. McGrath, 76 U.S. App. D.C. 388, 133 
P. 2d 350 (1942) (a 2-to-l decision) involves Rule 59, not 
Rule 50, and holds that a new trial granted by a judge on 
his own initiative must be within the ten-day period speci¬ 
fied in Rule 59(d). Moomaw v. Reading Co., 66 F. Supp. 
636 (E.D.Pa. 1946), aff’d per curiam, 155 F. 2d 678 (3d 
Cir. 1946) was decided in the trial court without oral 
argument and since the trial court did not grant a new 
trial, the affirmance per curiam is not a holding that he was 
without power to do so. In Taylor v. Reading Co., 83 F. 
Supp. 804 (E.D.Pa. 1949), there is no indication in the 
opinion that the trial court was referred to the Cone 
opinion with its emphasis on the Court’s “either-or” 
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power under a Rule 50(b) motion for judgment in accord¬ 
ance with its motion for a directed verdict. Appellant cites 
no case holding that a trial court which utilizes the Rule 
50(b) authorization to grant a new trial upon a request 
that judgment be entered in the moving party’s favor, 
thereby commits error. The Tenth Circuit cases dealing 
with grants of a new trial upon a ground not advanced 
in a timely motion are not apposite on the present question. 

Appellant’s brief, p. 2, claims that defendant’s counsel 
made an “avowed election” to rely exclusively on the 
motion for judgment notwithstanding the verdict. The 
statement relied on, made by way of peroration after a 
review of the evidence designed to point out that there was 
no substantial evidence and prior to the first mention of 
the power to grant a new trial, was (Appellee App. 1, 
R. 8): 

Ordinarily in these cases I ask for a new trial in the 
alternative. I haven’t asked it here, because I don’t 
think it would be adequate relief. No matter is going 
to come out on a second trial that didn’t come out on 
the first trial. There is going to be the same elements 
of sympathy. 

There was no intention, as plaintiff seems to contend (Ap¬ 
pellant’s brief, 11) to make a “waiver” of a discretionary 
right to a new trial. The moment that the question of 
the court’s power to grant a new trial under a Rule 50(b) 
motion for judgment notwithstanding the verdict came up, 
counsel’s belief that that power was present was expressed 
(Appellee App. 1, 2, 3, R. 8-9): 

The Court: I will be perfectly frank with you, I am 
not satisfied with the verdict. My only inclination is 
to grant a new trial. 

(R. 9) : 

Mr. Roberson: Well, Your Honor, I think that if Your 
Honor really reads that testimony and considers it 
in the light of the Maskey case, Your Honor would 
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agree with me there was not substantial evidence. If 
there wasn’t, of course, then Your Honor would be 
perfectly justified in granting a new trial on the weight 
of the evidence. 

• * • 

The Court: # • • Are you willing to amend your motion 
to include in the alternative a motion for a new trial? 

(R. 10 ): 

Mr. Roberson : Yes, I will do that, but it would be in 
Your Honor’s discretion. 

The Court: I think it probably would. I am fully 
familiar with this case and I don’t think the evidence 
supports the verdict. 

• * • 

(R. 14): 

The Court: * * * Is there any limitation on me in 
granting the motion for a new trial? 

Mr. Roberson : I think we can resolve that by looking 
at Rule 50(b). My recollection is that Your Honor 
can at his own discretion grant the lesser relief. 

The foregoing certainly does not indicate that by putting 
the best foot forward and asking under Rule 50(b) for the 
maximum relief of judgment in the defendants’ favor there 
was any actual or implied waiver of accepting the lesser 
relief of a new trial. To have spelled out the obvious by 
saying that should the Court grant a new’ trial due to 
the lack of substantial evidence rather than enter judg¬ 
ment for the defendants, this disposition w’ould be more 
acceptable than letting the jury verdicts and the judgments 
in favor of plaintiff stand w’ould be merely to announce 
acceptance of a course of action which Rule 50(b) already 
expressly empowered. Moreover, to have urged the lesser 
relief rather than the greater one would hardly have been 
conducive to having judgment entered in favor of defend¬ 
ants, w’hich of course would have been preferable from 
the defendants’ standpoint. Under the facts of this case 
the new trial was little enough relief from very unjust 
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verdicts. The Court’s grant of this minimum should not 
be taken away from defendants under a strained interpreta¬ 
tion of a procedural rule. 

Conclusion 

For the reasons set forth herein the trial court’s action 
herein, expressly taken to achieve “all fairness and justice” 
(Appellee App. 4, R. 28), should be affirmed. 

Respectfully submitted, 

Frank F. Roberson, 

Attorney for Appellees, 

810 Colorado Building, 
Washington 5, D. C. 

Hogan & Hartson, 

Of Counsel. 
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APPENDIX FOR APPELLEES 

1. [Filed May 18, 19561 

Excerpts from Transcript of Proceedings, 
Washington, D. C„ 

Monday, March 12, 1956, 

The trial in the above-entitled matter came on for 
hearing before Honorable James W. Morris, Judge, 
United States District Court, commencing at 10:30 
o’clock a. m. • * * 

2. Proceedings. 

8. Mr. Roberson: * * • Ordinarily in these cases I ask 
for a new trial in the alternative. I haven’t asked it 
here, because I don’t think it would be adequate relief. 
No matter is going to come out on a second trial that 
didn’t come out on the first trial. There is going to 
be the same elements of sympathy. 

8-9. The Court: I will be perfectly frank with you, I am 
not quite satisfied with the verdict. My only inclination 
is to grant a new trial. 

9. Mr. Roberson : Well, Your Honor, I think that if Your 
Honor really reads that testimony and considers it in 
the light of the Maskey case, Your Honor would agree 
with me there was not substantial evidence. If there 
wasn’t, of course, then Your Honor would be per¬ 
fectly justified in granting a new trial on the weight 
of the evidence. 

The Court: * * * I don’t think that the weight of 
the evidence supports the verdict that was given. 

I am inclined to believe, though, that it ought to be 
a new trial. 

Mr. Roberson : Well, I think that half a chair is better 
than none. I won’t urge Your Honor any further. 

• • • 
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The Court :* * * Are you willing to amend your motion 
to include in the alternative a motion for a new trial? 

10. Mr. Roberson : Yes, I will do that, hut it would be in 
Your Honor’s discretion. 

The Court: I think it probably would. I am fully 
familiar with this case, and I don’t think the evidence 
supports the verdict. 

Mr. Smollar : As I understand it, Your Honor, before 
we get into the question of whether the evidence sup¬ 
ports the verdict, my understanding of the rules is 
that he has ten days within which to file a motion for 
a new trial, or the court, within ten days, grant a new 
trial; but my understanding is the court loses juris¬ 
diction if he doesn’t, as far as the motion for a 
new trial. 

The Court: Do you want me to grant a motion not¬ 
withstanding the verdict? 

Mr. Smollar: No, Your Honor. 

The Court: Well, that is what I will do if I can’t 
grant a motion for a new trial. 

Mr. Smollar: If Your Honor is going to take the 
position that because you can’t grant a motion for a 
new trial you will grant a motion notwithstanding 
the verdict— 

The Court : I certainly will do one or the other. 

Mr. Smollar: Very well. 

• • • 

13. The Court: * * * I strongly question whether there 
is evidence that shows negligence on the part of the 
driver of the truck. And also whether or not there is 
a reasonable question that the action of the plaintiff 
wasn’t contributory negligence. 

• • • 

14. The Court: * • • Is there any limitation on me in 
granting the motion for a new trial? 
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Mr. Roberson : I think we can resolve that by looking 
at Rule 50(b). My recollection is that Your Honor 
can at his own discretion grant the lesser relief. 

15. The Court: I would think so. In fact, I think the 
Court of Appeals said that once in a case they reversed 
me in. I granted a motion notwithstanding the verdict, 
and they said I ought to have granted a new trial, if 
I felt the way I did. 

• • • 

Well, I think I will let you gentlemen look the matter 
up, because it is not very clear to me. 

So I will pass the matter until you can both look it 
up and see whether or not I have the right to issue a 
new trial. 

17. [Filed April 25, 1956] 

Excerpts from Transcript of Proceedings, 
Washington, D. C., 

March 28, 1956. 

The above-entitled cause came on for further hearing 
on the Motion for Judgment N.O.V. before Honorable 
James W. Morris, United States District Judge, at 
10:00 a. m. 

18. Proceedings. 

Mr. Roberson: * * * I think that when the motion is 
made under Rule 50(b), that that gives Your Honor 
jurisdiction to grant a motion for a new trial. 

The Court : Well, that was the premise I proceeded on 
in the original discussion of the matter; but the cases 
don’t seem to bear that out. 

• • • 

23. The Court : If I have the jurisdiction to do it, I would 
grant a new trial. I wouldn’t grant the motion for 
judgment notwithstanding the verdict. 
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Mb. Smollar: * * * I think the case of Simmonds v. 
Capital Transit Company is dispositive of just the 
point that Your Honor is concerned about in this case. 
In that case, which Your Honor tried, there was a 
motion for judgment notwithstanding the verdict filed, 
and that is all. No motion for a new trial. 

• * • 

24. The Court: * • • They wrent on to say, I had a perfect 
right to grant a new trial, if I thought it was contrary 
to the weight of the evidence. So that didn’t bring 
in this question of timeliness of the motion. 

• • * 

28. The Court: I never got that impression from the 
Simmonds case. In fact, at the very time it -was ren¬ 
dered—true, it was informal—but the idea was that the 
trial judge could exercise his discretion in granting a 
new trial, but that he couldn’t grant a judgment not¬ 
withstanding the verdict under the conditions that ob¬ 
tain there with respect to what the evidence was. 

I think I will grant the new trial, and let the Court of 
Appeals straighten it out. 

• • * 

The Court: • • * I will say that I do not think the 
state of the evidence is such that I can properly grant 
the motion for judgment notwithstanding the verdict. 
But I do feel that the greater weight of the evidence 
is contrary to the verdict of the Jury, and that in all 
fairness and justice, a new’ trial should be granted. 
Inasmuch as the motion that was filed was timely, I 
feel that I have a discretion to grant the lesser remedy 
instead of the greater one. 





